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Legal Regulations of a Judge’s Discretionary Power
in Contracts of Adhesion
Abstract

The current research aims at elucidating and identifying a judges’ discretionary power embodied
in amending or abolishing of coercive conditions in contracts of adhesion, in protection of the
weaker party. The civil legislature granted courts the power to interfere to seize injustice towards this
party, exclusively, whereby the judge uses his authority, within regulations and norms he cannot
override, with the possibility of change so as to make a provision more expedient by adaption which
is, in essence, an intellectual and a mental process aiming at making the provision of article 167 of
Iraqi civil law conform to the essence of law in order to achieve justice without having to disregard
legal provisions. We are tackling this topic for its specificity, importance and direct effect on
economic stability because of spread in adherence contracts due to technological advances which can
be seen in all aspects of life, such as electricity supplying contracts, transportation, insurance,
communications, etc. The research is divided into three sections, the first of which is dedicated to
identifying what contracts of adherence are, the second to the extent of a judge’s discretionary
power, while the third explicates legal regulations and restraints occurring in this power.The paper
concludes that acknowledging a judge’s discretionary power enables him of early control over the
case, with the necessity of acknowledging the existence of legislative power to set up the regulations,
observing affirmative neutrality, for the judge’s powers must come in accordance with public order
and morals besides observing justice in every case that is presented before him. The paper offers
suggestions to amend some provisions in the civil law and add or delete other provisions in order to

extend the role and power of the judge in contracts of adherence.
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